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General rules governing matters to be proved, and variance between the indictment and proof, in criminal prosecutions, 
are applicable to prosecutions for extortion. 


General rules governing matters to be proved in criminal prosecutions are applicable to prosecutions for extortion. | 


Similarly, general rules as to variance between an indictment and the proof are applicable to prosecutions for extortion.” Thus, 
a variance between allegation and proof as to material facts or circumstances surrounding the extortionate act is fatal: but 
a variance as to an immaterial fact is not fatal.“ Accordingly, it has been held to be fatal that there is a variance between an 
indictment charging extortion in the terms of the statute and proof of an offense not within its terms? or between the allegation 


and the proof as to the official capacity of the defendant.’ 


A variance between allegation and proof as to the amount of money taken is not material.’ However, it has been held that a 


variance between allegation and proof as to the character of the money taken,” or as to the purpose for which it is taken,” 1S 
material and fatal. Proof that extortionate fees were taken from a person other than the person alleged to be the party injured 


will not support a conviction. 1 However, an indictment alleging that money was extorted from one person is well supported 
by evidence that, when the extortionate demand was made on such person, he or she obtained the money from another, in the 


defendant's presence, and then handed it to the defendant. a 
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Footnotes 
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As to general rules governing matters to be proved in criminal prosecutions, see C.J.S., Indictments and 
Informations §§ 279 to 284. 

Charge not contained in indictment 

In a prosecution for extortion under indictment charging that the defendant deputy sheriff took a fee for 
making an arrest, whether the accused, as such officer, was without legal authority to accept a cash bond 
was immaterial since the accused was called on to answer and defend only the specific charge contained 
in the indictment. 

Ala.—Ingram v. State, 30 Ala. App. 218, 3 So. 2d 426 (1941). 

Wis.—Hanley v. State, 125 Wis. 396, 104 N.W. 57 (1905). 

As to the general rules as to variance between indictment and proof, see C.J.S., Indictments and Informations 
§§ 288 to 297. 

Ga.—Hicks v. State, 29 Ga. App. 272, 114 S.E. 911 (1922). 

Wis.—Hanley v. State, 125 Wis. 396, 104 N.W. 57 (1905). 

Tex.—State v. Smythe, 33 Tex. 546, 1870 WL 5797 (1870). 

N.C.—State v. Bisaner, 97 N.C. 503, 2 S.E. 368 (1887). 

Mass.—Commonwealth v. Dennie, Thacher Crim. Cas. 165 (Mun. Ct. Boston 1827). 

Tenn.—Garner v. State, 13 Tenn. 160, 5 Yer. 160, 1833 WL 1166 (Ct. Err. & App. 1833). 

N.C.—State v. Bisaner, 97 N.C. 503, 2 S.E. 368 (1887). 
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U.S.— Williams v. U.S., 93 F. 396 (C.C.A. 9th Cir. 1899). 
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